Speaking Up for
Public Education &
Our Students

2023



NATIONAL EDUCATION ASSOCIATION

The National Education Association is the nation's largest professional employee
organization, representing more than 3 million elementary and secondary teachers,
higher education faculty, education support professionals, school administrators,
retired educators, students preparing to become teachers, healthcare workers, and
public employees. Learn more at www.nea.org.

NEA EXECUTIVE OFFICERS
Rebecca S. Pringle, President
Princess R. Moss, Vice President

Noel Candelaria, Secretary-Treasurer

NEA EXECUTIVE COMMITTEE

Mark Jewell, North Carolina

Gladys Fatima Marquez, Illinois
Ronald (Duff) Martin, Wisconsin
Robert Rodriguez, California
Christine Sampson-Clark, New Jersey

Hanna Vaandering, Oregon

OFFICE OF THE EXECUTIVE DIRECTOR
Kim A. Anderson, Executive Director

Karen M. White, Deputy Executive Director



Educator Rights

SPEAKING UP FOR PUBLIC
EDUCATION & OUR STUDENTS

CONTENTS

4 0T [T o 5
General Protections fOr EQUCALOrS ........ceresnreresscssesssessssssesssessesssessssssessssssessssssesssessssssessssssssssessesssessesses 6
The First Amendment 6
Protections for Reporting Wrongdoing. 8
Teacher Tenure 9
Tenure Basics........ . . . . 9
How Tenure Works......... . . . . . S 10
Tenure Limitations . . . . . . S 12
Tenure and Advocacy...... . . . . . S 12
Protected Concerted Union Activity & Speech 12
Collective Bargaining Agreements 13
Your Greatest Protections for Advocacy are for Speech and
Activity Done Off Duty and Away from SCROOL.........ecrereeecesesesese s sssssssss s sssssessessssssens 14
Speaking to the Press and Writing Letters to the Editor 14
Political Participation 15
Marches, Rallies, and Protests . . . . et 15
Donating and Fundraising......... . . . . cereeeseeessaensssnessanestasens 16
Petitions..... . . . cerererens st 16
Civil Disobedience . . . . . et 16
Elections & Campaigns.. . . . . . cereeerenes s rnessanentanens 17
Public Testimony 17
Social Media Activity 18
Political Posts on Social Media . . . . cereeerees st 18
Social Media Posts about Your School, Coworkers, and Students....... . . S 18

Avoid Offensive Posts... . . . . . eeereraess s rentans 20




Navigating School-Sponsored Social Media . . . . e rneeas 20
CONNECEING WIth SEUABNES.....coeeceeeeteceteeetee sttt sses b s s ssss b asss b s bbb R bbb R b b s basns 21
Avoid Political AdVOCACY @t WOTK ... ssssssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnns 22
Teaching 22
Discussing ControVersial ISSUES IN CIaSS....urirereeisineesssssssss s s sssssssssssssssssssssssssssssassssssssssasessssssssasesssssssasesssasssas 22
DiSCUSSING ACES Of VIOIENCE c.oeveeveeeeeeveeree ettt ssssssss s s ssssssssssasssssessssssssssssssassssssssssssssessssssssssassssssasssasssssssanessssssassssnses 24
BriNZING iN GUEST SPBAKELS ...cuucvereeetecteeeesseetsee s sss s sssss b ss s bases s bbb s b s bR b s R bRt s st 25
Selecting INStrUCTIONAl MALEIIAIS ... ettt bbb bbb s b s bR bR b s baaas 25
Disclosing a Personal Opinion about @ CoONtroversial ISSUB.........ecieceseeeeseeesese s ssssessssssssasessssssssssessssessas 26
AQVOCATING @ POSITION covcvecvereeereesteescs st sssssssssss s ssse s s ssss s ss s s s sass s bbb e s bbb e b bR b s sans 27
Supporting Student Activism 27
SEUTBNE WAIKOULS ..vuvreveereeseeseesssssesssssssssssesssssssssssssssssssssssssssssssssssessssssessssssssssssssessssssassssssasessssssssssssassssssasssssssssssssassssssssssssassssns 27
Student CIothiNG DEMONSTIALIONS .....cvvueurreesieeeesesesssssssssssesssssssssssssssssssssssssssssssssssssssssesssssssssssssssssssssssssssssssssssassssssssssssssasssens 28
Student Organizations.........oeeesssesssssssssssssssssssssssssssssss . . bbbt 29
Student Petitions. . . R AR RS SRR RS RS E AR 29
Creating an Inclusive Classroom 29
SYMDBOIS Of DIVEISItY S INCIUSIVILY couvevereeeeeceeeeeeeeeeeee ettt ssse st ssasessssssssasessssssssases s sases st saasessasesssesssanns 30
Promoting or Endorsing Religion......... . creeeReee R R R SRR AR RS RS eR R 32
POlIEICAI MESSAZES ....vvureeersseresssessssseesssssessssssessssssssssssssessssssssss s ss s s RS RS RSt 33
Risks and Potential CONSEQUENCES .........ccuueurmesremsessesssessesssessessesssessesssessesssessssssesssessesssessesssessesssessssssesssessesanes 34
Discipline by the School District 34
Parent and Community Complaints 35
Harassment 36
PIEVENTION w.vvteteeeuseeeessseeeessseeeesseseessseesessssesessssesssssssesess e ss s s s8R R E 8RR R R R 36
ONZOINE HATASSIMENT ....ovevrcveerseesessssssesssss s sssssassssssssssssssssssss s sb s sasssbss b sae bbb s b e R s b ae SRS R s bR s b s b sans 37
AUItIONAI ACHIONS .rrreveeusseereeesssssseesssssssssssssssssessssssssssssssssssssssssssssssssessssssssssesssssssssessssssssssessssssssssessssssssssssssssssssssssssssssssssssssssssssssss 37

080T ot (1130 o T 38



Introduction

his guide provides educators with an overview of your rights at school and outside of school

to advocate to meet the needs of students and educators and to stand up for public education.
This advocacy guide should help you:

» Feel confident about your rights as an activist;

» Understand the type of conduct that is not protected and can land you in trouble;

» Deal with public backlash related to advocacy efforts; and

» Locate additional resources.
As always, this guide is intended to provide general information. After explaining the general protections

that apply, the guide provides ideas and examples of best practices and ways to approach different
situations. For specific advice, you should always contact your local union or attorney.
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General Protections for Educators

Federal and state laws provide protections to citizens, employees, educators, and unionized workers.

Together, these protections allow educators to do their jobs without fear of being disciplined unfairly for
advocating for students, reporting misconduct, teaching, or organizing to improve working conditions. But
these protections are limited, and only cover educators under certain circumstances. General information
on these protections is available here. More specific examples of how you can advocate within the bounds
of these protections can be found later in this guide.

THE FIRST AMENDMENT

he First Amendment generally protects the right to free speech, meaning your right to speak

or not speak, your right to write, advertise or otherwise make your views known through
words. The First Amendment also protects symbolic speech such as contributing money to polit-
ical campaigns, choosing what to wear, and certain symbolic protest activities. Speech is “free”
because the government usually cannot penalize or censor it, but can place reasonable time and
place restrictions on it.

But when the government is acting as an employer, the

opposite rule applies. When the government is a public

school, it has broad authority to limit educators’ speech
on the job as well as to limit speech off the job that directly
impacts the workplace.

A few key questions help determine when that’s the case.
First, is the speech part of the educator’s job? Second, is the
speech about something personal? Third, does the school have

a good reason for preventing the speech?

The first question is the most important. Schools may control
what their employees say as part of their official duties.! Common
examples of where this is so include when educators are teaching
aclass, coaching a team, holding a parent-teacher conference,
and driving a school bus. In those settings, the educator has much
less freedom and must follow state and school district curriculum
requirements.? Schools may also restrict educators’ speech so that the
school remains neutral on controversial topics, but such restrictions
must be even-handed and may not silence only disfavored viewpoints.>
Where an educator is on the clock but not engaged in official duties there
may be some First Amendment protection for their speech—for example,

1 Garcetti v. Ceballos, 547 U.S. 410 (2006); Johnson v. Poway Unified Sch. Dist., 658 F.3d 954, 966 (9th Cir. 2011).
2 See Mayer v. Monroe Cty. Cmty. Sch. Corp., 474 F.3d 477,480 (7th Cir. 2007).
3 Weingarten v. Bd. of Educ. of City Sch. Dist. of City of New York, 680 F. Supp. 2d 595, 602 (S.D.N.Y. 2010).
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a private prayer said in between classes is likely protected by the First Amendment, as long as the educator
does not pressure students to join.* Similarly, a personal comment made at a time and place when educa-
tors are free to attend to personal issues may likewise be protected.

The subject of the educator’s speech also matters. Educators have the most protection when they are
talking about issues of public interest.> They have less protection when talking about something personal.
Statements about a school can fall into either category. For example, the public has a much greater interest
in hearing an educator argue that schools should ditch high-stakes testing than it does in hearing an
educator complain that the principal is too strict.

Finally, schools may sometimes limit educators’ speech because it is too disruptive or it is disrespectful.
This may be true even when the educators are not at work and are speaking as private citizens on matters
of public interest. Speech may be too disruptive when it provokes protests, complaints from students and
their families, and negative attention from the broader community.® Disrespectful speech is more likely

to be disruptive than respectful speech. Courts balance the school district’s interest in controlling speech
against the educator’s interest in free speech to determine if the speech may be restricted or penalized.

Professors at public institutions of higher education enjoy greater academic freedom than educators at

the K-12 level. The Supreme Court has acknowledged that academic freedom in higher education is of
“transcendent value” and is a “special concern of the First Amendment.”” As a consequence, professors
generally have more freedom to speak on matters of public concern in the classroom and to determine
their curriculum. Speech made during the course of a professor’s official duties is likely protected under the
First Amendment if the speech is related to their teaching or scholarship.® But a professor’s speech may

be unprotected if it does not relate to the subject matter of their class, serves no academic purpose, or is
unduly disruptive.®

4 See Kennedy v. Bremerton School District, -- U.S. --, 142 S.Ct. 2407 (2022). This recent Supreme Court decision was
based on a narrow set of facts related to prayer, and its implications for other forms of on-duty speech will only
become clear with time and additional litigation.

Connick v. Myers, 461 U.S. 138, 146 (1983) (matters of public concern include those that can be “fairly considered as
relating to any matter of political, social, or other concern to the community”).

6 Munroe v. Cent. Bucks Sch. Dist., 805 F.3d 454, 466 (3d Cir. 2015).
Keyishian v. Bd. of Regents of Univ. of State of N.Y., 385 U.S. 589, 603 (1967).

See Meriwether v. Hartop, 992 F.3d 492, 504-05 (6th Cir. 2021) (finding that Garcetti does not apply to speech
related to scholarship or teaching); Adams v. Trustees of the Univ. of N.C.-Wilmington, 640 F.3d 550, 562-64 (4th
Cir. 2011) (same); Demers v. Austin, 746 F.3d 402, 410-12 (9th Cir. 2014) (same).

See, e.g., Buchanan v. Alexander, 919 F.3d 847, 852-54 (5th Cir. 2019) (holding that professor’s discussion of sex life
with college students was not protected under First Amendment).
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PROTECTIONS FOR REPORTING WRONGDOING

Federal civil rights laws such as Title VIl and Title IX protect very specific forms of speech. The
primary focus of these laws is to stop discrimination based on race, color, age, sex (including
sexual orientation, gender identity, and pregnancy), religion, national origin, and disability status.'®
Schools must follow these civil rights laws, which means they cannot discriminate on these bases
against their students or their employees. Most states also have their own civil rights laws that
prohibit discrimination. State laws often provide the same or broader coverage than their federal
counterparts. For more information about protections from discrimination and how to file a claim,
see NEA's Harassment and Discrimination Toolkit and detailed guidance on LGBTQ+ rights and
sex-based discrimination.

These laws also protect speech when the speaker is objecting to discrimination. They prohibit schools from
punishing students, families, and educators for speaking up against discrimination." Schools may not fire,
transfer, demote, or otherwise retaliate against an educator because that educator complained about illegal
discrimination. This is true regardless of whether the educator is complaining about discrimination they per-
sonally experienced or speaking out about discrimination against students or other staff.!? Some of these
civil rights laws provide overlapping protections; for example, an educator who complains about potential
violations of the Individuals with Disabilities Act (IDEA) or otherwise advocates for students with disabili-
ties may be protected from retaliation under the Americans with Disabilities Act (ADA) and Section 504 of
the 1973 Rehabilitation Act. Similarly, an educator who is from Palestine and wears a hijab as a Muslim is
protected against discrimination based on their national origin and/or their religious faith.

An educator who is retaliated against by their employer for complaining about discrimination can sue
under these civil rights laws, though they may first need to file a complaint with an administrative agency
such as the Equal Employment Opportunity Commission (EEOC), the U.S. Department of Education Office
of Civil Rights, or a related state agency. The educator must be able to show three things. First, that they
complained about illegal discrimination in a way that connects the employee’s complaint to discrimination.
For example, it is not enough for the coach of a girls’ basketball team to complain that the team’s budget is
too small. The coach would have to complain that his athletes are receiving less money because they are
girls. The coach can make his case stronger by comparing the girls’ budget to the boys’ budget.'® Second,

10 Title VI and Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d et seq., 2000¢e et seq.; Section 504 of the
Rehabilitation Act, 29 U.S.C. § 794; Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681.

1142 U.S.C. § 2000e-3(a).

12 Jackson v. Birmingham Bd. of Educ., 544 U.S. 167,179 (2005) (holding that employee can bring a retaliation claim
based on complaints of discrimination against others); Barker v. Riverside Cty. Off. of Educ., 584 F.3d 821, 826 (9th
Cir. 2009) (holding that a special education teacher had standing to bring a retaliation claim under Section 504
of the Rehabilitation Act); Whittaker v. St. Lucie Cty. Sch. Bd., No. 10-14172-CIV, 2011 WL 3424564, at "4 (S.D. Fla.
Aug. 5, 2011) (same); see also U.S. Department of Education, Office of Civil Rights, Dear Colleague Letter (April 24,
2013), https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201304.html.

13 See, e.g., Jackson, 544 U.S. at 171.
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educators must reasonably believe that they are complaining about illegal discrimination.'* It is okay for
the educator to be mistaken about the law or about the facts. But it must be an honest mistake, and the
mistake must have been reasonable.’>

Finally, the educator must be able to connect the discipline or adverse action by the employer to the
complaint. This may be difficult to prove. Schools will rarely announce that they are firing a teacher
because the teacher told the school to stop discriminating. More often, educators will have to rely on other
circumstances of the discipline. A bus driver might show that the school fired her immediately after she
complained that the school provided better, safer buses for white students than for students of color. She
can strengthen her argument by showing that she has never been in trouble with the school before and
always received positive reviews. Or she could compare how the school treated her to how the school
treated another bus driver.

Other federal laws protect educators from retaliation for other protected conduct such as filing a complaint
under the Fair Labor Standards Act or the Family and Medical Leave Act.!® In addition, state whistleblower
statutes may offer protections for reporting violations of other state laws.

TEACHER TENURE

Tenure status often provides the broadest protections for teachers at the K-12 level and for
professors at the higher education level. At the K-12 level, tenure laws prevent a school district
from dismissing a tenured teacher without good reason. These protections are not available to

all educators—tenure is generally limited to teachers, and only teachers who have worked in the
school district for a certain number of years are eligible. In addition, tenured teachers generally
cannot transfer these protections to a new district if they change schools. A few states, as detailed
below, have largely eliminated tenure protections. The following describes how state tenure laws
work.

Tenure Basics

State tenure laws reflect deliberate legislative judgments that new teachers need time and support to
develop into great teachers. As a consequence, tenure laws provide employers with broad authority to
dismiss teachers during their first years of employment in a particular school district. Once teachers earn
tenure, state tenure laws protect the investment that both the teacher and the school district have made in
professional development by ensuring that tenured teachers cannot be fired for poor or arbitrary reasons.
To that end, state tenure laws provide tenured teachers with “due process,” meaning the right to know why
they are being dismissed and the opportunity to challenge a dismissal that a teacher believes is unfounded.

4 Moyo v. Gomez, 32 F.3d 1382, 1385 (9th Cir), amended on other grounds, 40 F.3d 982 (9th Cir. 1994).
15 |d. at 1386-87.

16 Retaliation, U.S. Dep't of Labor, Wage & Hour Division, https://www.dol.gov/agencies/whd/retaliation (last visited
Mar. 27, 2023).
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Due process policies like tenure give good teachers the freedom they need to give students the best
education possible. They make sure that teachers can challenge the reasoning of poor administrative
decisions and advocate on behalf of their students without fear of being fired for doing what is best for
their students.

Tenure and Due Process Protections

States without tenure protections for some or all previously eligible teachers M states with limited tenure protections
M states with tenure

Note that tenure laws can be complicated, and the map provides a basic overview as of March 2023. Some states impose additional
requirements for earning tenure.

How Tenure Works

Almost all states offer some form of due process protections, but the details of those protections vary
from state to state.” These state laws are commonly referred to as “tenure” laws, but a number of states
use different terms such as “continuing contract,” “permanent,” “career,” or “post-probationary” employees
to refer to teachers with such protections. As of 2023, three states have effectively eliminated tenure

for most teachers (FL, NC, and WI), and four other jurisdictions offer no tenure protections at all (AR, DC,
KS and ND).'® A few other states have significantly reduced tenure protections by providing for perfor-
mance-based reversion to probationary status for permanent or tenured teachers (for example, IN and TN),

17 Summary information in this section is based on an NEA survey of tenure statutes in all states and D.C.
More information on tenure in your state can be found online at https://www.nea.org/resource-library/
teacher-tenure-due-process-protections-educators.

18 |n March 2023, Arkansas repealed its Fair Dismissal Act, which provided due process protections to teachers. The
repeal (Act 237) goes into effect in the summer of 2023 and eliminates “just and reasonable cause” protection
for tenured teachers. Educators are still entitled to (1) notice of a recommendation for termination from the
superintendent and (2) an opportunity for a hearing before the school board concerning the recommendation for
termination. School districts cannot provide additional rights to employees.
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by allowing school districts to place teachers on indefinite unpaid leave without cause or a hearing in a number
of circumstances (C0),"® or by permitting school districts to waive compliance with tenure laws when the district
converts to a charter system (GA).2°

In states that offer tenure, teachers are eligible for tenure after they have taught in the same district for a certain
number of years, called a probationary period. Most states require a probationary period of at least three years,
and in ten states the required probationary period is four or more years.?! In many states, tenure is granted if the
lengthy probationary period is completed or the teacher's contract is renewed for the next year following com-
pletion of the probationary period. But some states have additional requirements, often related to performance
evaluations.?? The probationary period may also include mentorship by a more experienced teacher or a formal
induction program designed to support new teachers as they begin their careers.?

Once a teacher has tenure, they can be dismissed only for specific causes outlined in state law. Common causes
for dismissal are incompetency, insubordination, neglect of duty, immorality, violation of school board rules,
unprofessional conduct, and reductions in the work force due to

economic or enrollment conditions. Some states also include conviction

of a felony or other specific crimes within their list of causes justify-

ing dismissal of a tenured teacher. And most states have a catch-all

provision allowing dismissal for “any good or just cause.”

If a school wishes to dismiss a tenured teacher, it must first provide
the teacher with notice of the reasons for dismissal and an
opportunity for the teacher to request a hearing on the dismissal
charges. Depending on the state, a hearing can be conducted

by the board of education, an independent hearing officer, an
administrative law judge, or an arbitrator. In states where a
hearing officer conducts the hearing, the board of education
typically votes to either adopt or reject the recommendation

of the hearing officer. Each state has laws governing the time
period within which a teacher must request a hearing, when

the hearing must occur, and when a final decision must

issue.

In most cases where the school board upholds a

teacher's dismissal, the teacher may choose to appeal

that decision. Based on the state, the appeal may be

before a state court, the state board of education, the

state secretary or commissioner of education, the city

superintendent, or an arbitrator. But a few states (IN

and OK) provide no opportunity for appeal of a board of education dismissal decision.

At the higher education level, tenure works in much the same way, although tenure is only available to a
small percentage of professors after an extensive review process. Institutions of higher education and
courts generally interpret “just cause” more narrowly in this context, providing professors with greater

19 Sch. Dist. No. 1v. Masters, 413 P.3d 723 (Colo. 2018); Johnson v. Sch. Dist. No. 1, 413 P.3d 711 (Colo. 2018).

20 Day v. Floyd Cty. Bd. of Educ., 775 S.E.2d 622 (Ga. App. 2015). However, Fulton County Superior Court has ruled
that the waiver provision is unconstitutional as applied to educators in the Fannin County School System who
earned tenure protections before the system became a charter system. Barnes v. Bearden, No. 2018-cv-301254
(Feb. 1,2023).

21 Some states offer a shorter probationary period for teachers transferring from other districts within the state.

22 Fg., Nev. Rev. Stat. Ann. § 391.820(6) (requiring “a designation of ‘highly effective’ or ‘effective’ on each of [the
teacher's] performance evaluations for 2 consecutive school years” in addition to probationary period and notice
of reemployment).

23 Fg. NJ.Stat. Ann. § 18A:28-5(b) (requiring completion of a mentorship program during the initial year of employ-
ment as a prerequisite for tenure eligibility); S.C. Code Ann. § 59-26-40(B) (requiring that each school district pro-
vide probationary teachers with a formalized induction program developed in accordance with state regulations).
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leeway in their teaching and scholarship. Because of these stronger protections and an increased political
focus on how controversial issues are taught at all levels of education, tenure at the university level has
faced renewed attacks across the country, most recently in South Carolina and Texas.?*

Tenure Limitations

Tenure offers important protections to teachers, but school boards still have considerable leeway over
dismissals. In twenty-nine states, a teacher can be dismissed for “any good or just cause” in addition to the
specific causes identified in the state statute. This vague wording gives school boards substantial discretion
in dismissal decisions. Other common causes give school boards discretion to determine whether conduct
was immoral or unprofessional or whether school board policies were violated. This discretion can be
especially problematic in states without an independent hearing officer conducting the hearing or where
the only review is by the school board—the same entity making the initial termination decision.

Tenure and Advocacy

Despite these limitations, state tenure laws do help protect teachers’ professional judgments and advocacy

on behalf of their students. Tenure has protected teachers who teach controversial subjects, protect students
from abuse, challenge improper actions by their school district, and act as whistleblowers. Tenure also protects
teachers who are wrongly charged with misconduct for political reasons.

For example, tenure saved the job of a teacher who protected a student’s privacy after the student confided to
the teacher that she was pregnant and had safety concerns if her parents learned of her condition. In contrast,

a non-tenured guidance counselor was fired for “spend[ing] too much time” fulfilling her mandatory reporter
obligations by alerting appropriate authorities that some of her students had told her that they had been the
victims of incest. Because the counselor did not have tenure, her discharge for making the reports was upheld
despite her otherwise excellent evaluations.?> Tenure also saved the job of a veteran math teacher who protested
the elimination of a district math tutoring program and complained about district pressure to inflate grades.
Meanwhile, non-tenured teachers have had to go to court to challenge their discharges for reporting that students
were not receiving the special educational services, equipment and resources required by law.2® In one trial,
educators testified that tenure made teachers feel more comfortable choosing to teach topics that they knew
would be controversial—for example, teaching about the Muslim world to middle schoolers in the wake of 9/11 or
discussing with colleagues how to prevent the bullying of LGBTQ+ students.

PROTECTED CONCERTED UNION ACTIVITY & SPEECH

tates with public sector bargaining laws offer additional protection for union activity and

educators’ speech about workplace conditions. The protections vary by state, but generally
prevent employers from firing, disciplining, or threatening employees for engaging in union activity
or working together to address workplace concerns. If you are not sure whether your state has
public sector bargaining, check the maps in the appendix to NEA's Collective Bargaining Report.

In states that have modeled their public sector bargaining law on the National Labor Relations Act (which
applies only to private-sector employers and employees), educators are protected when they are engaging

24 HB.4522,124th Gen. Assemb. (S.C. 2021); Kate McGee, Lt. Gov. Dan Patrick proposes ending university tenure to
combat critical race theory teachings, Texas Tribune (Feb. 18, 2022), https://www.texastribune.org/2022/02/18/
dan-patrick-texas-tenure-critical-race-theory/.

25 | eonard v. Converse Cty. Sch. Dist. No. 2,788 P.2d 1119 (Wyo. 1990).

26 Rodriguez v. Int'l Leadership Charter Sch., No. 08 Civ. 1012(PAC), 2009 WL 860622 (S.D.N.Y. Mar. 30, 2009);
Stahura Uhl v. Iroquois Cent. Sch. Dist., 836 F. Supp. 2d 132 (W.D.N.Y. 2011).
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in “concerted activity,” meaning actions or discussions that employees take to address the terms and con-
ditions of their employment. The general rule under the National Labor Relations Act is that even individual
employee speech and action can be protected, if the speech attempts to persuade other employees to join
in addressing wages, benefits, and working conditions, for example by starting a petition. Depending on
the circumstances, those protections can extend to employees’ distribution of union literature or posting
of union signs in non-work areas during non-work time as well as to wearing union buttons and clothing
bearing union insignia on work time. Because the availability of these protections are highly fact-sensitive,
this is an area in which it is particularly important to consult union counsel if you have a question whether
any particular activity is protected.

State collective bargaining law varies, however, even in states that generally follow the National Labor
Relations Act. Some state bargaining laws provide narrower protections than those of the National Labor
Relations Act. Washington, for instance, protects educators'’ right to organize unions and collectively
bargain, but does not provide broad protections for concerted activities, and only protects speech and
activity that are directly related to union representation and collective bargaining.

Public sector bargaining laws typically do not protect speech that is just “griping” or complaining about
workplace conditions without calling for any change in those conditions. These laws also do not prevent an
employer from disciplining or firing you for knowingly making false statements about your school, doing or
saying something offensive, or publicly disparaging the school without tying your complaints to working
conditions. But remember, you may have First Amendment protections for off-duty complaints about your
school on matters of public concern as detailed on page 6.

COLLECTIVE BARGAINING AGREEMENTS

For states or school districts where public sector
collective bargaining is required or allowed, the
collective bargaining agreement (CBA) between

the district and the local union provides additional
protections for educators. CBAs often contain
provisions related to discipline of educators,
teachers’ academic freedom, and safety

protections for educators. These protections vary
based on the specific agreement in place in each
district at the given time. If your employment

is subject to a CBA, contact your local union

for assistance in accessing the CBA and
understanding what protections it provides.
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